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In the Supreme Court of the State of Idaho
LESLIE WEINSTEIN and LINDA
WEINSTEIN, husband and wife, individually
and as guardians ad litem for SARAH R.
WEINSTEIN,
Plaintiffs-Respondents.

PRUDENTIAL PROPERTY AND
CASUALTY INSURANCE COMPANY and
LM PROPERTY AND CASUALTY
INSURANCE,
Defendants-Appellants.

)
)

1
1
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTION TO
. AUGMENT RECORD AND SET DUE
DATE FOR FILING APPELLANT'S
BRIEF
Supreme Court Docket No. 34970-2008
Ada County District Court No. 2004-280
Ref. No. 09s-49

1

A MOTION TO AUGMENT with attachments, a MOTION TO SUSPEND APPEAL and
AFFIDAVIT OF COUNSEL IN SUPPORT OF APPELLANT'S MOTION TO SUSPEND
APPEAL were filed by counsel for Appellants on January 26, 2009. Thereafter, an OBJECTION
TO APPELLANT'S MOTION TO SUSPEND APPEAL was filed by counsel for Respondents on
February 6, 2009. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT be, and hereby is,
GRANTED and the District Court Reporter shall prepare and lodge the transcript listed below with
this Court within twenty-eight (28) days from the date of this Order and the District Court Clerk
shall immediately serve counsel and file the transcript with this Court. Any corrections shall be
filed with this Court as provided by I.A.R. 30.1 :
1. Transcript of the Hearing on Defendant's Motion for Summary Judgment,
held on April 25, 2007. (Reporter Patty Terry) (Estimate of pages: 131)
IT FURTHER IS ORDERED that the augmentation record shall include the documents
listed below, copies of which accompanied this Motion:
1. Notice of Service of Defendants' Requested Supplemental Jury Instructions with
attached Defendants' Requested Supplemental Jury Instructions, file stamped September
2 1,2007;
2. Notice of Service of Defendants' Requested Second Supplemental Jury Instructions and
Amended Jury Instructions, file stamped September 25,2007; and
ORDER GRANTING MOTION TO AUGMENT RECORD AND SET DUE DATE FOR FILING APPELLANT'S BRIEF

/it

3. Defendants' Requested Third Supplemental Jury Instructions and Amended Jury
Instructions (which should have been attached to the Notice of Service of Defendants'
Requested Third Supplemental Jury Instructions, Clerk's Supplemental Record at 176).

IT FURTHER IS ORDERED that Appellant's MOTION TO SUSPEND APPEAL be, and
hereby is, GRANTED and the due date for filing Appellant's Brief shall be reset and
APPELLANT'S BRIEF SHALL BE FILED WITH THIS COURT ON OR BEFORE MARCH 30,
2009.
DATED this

'

~5

day of February 2009.
By Order of the Supreme Court

Stephen W. Kenyon, Clerk
cc:

Counsel of Record
District Court Clerk
Reporter Patty Terry

ORDER GRANTING MOTION TO AUGMENT RECORD AND SET DUE DATE FOR FILING APPELLANT'S BRIEF
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Robert A. Anderson, IS6 #2124
Mark D. Sebastian, IS6 #6012
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
250 South Fifth Street, Suite 7 0 0
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
Facsimile:
(208) 344-551 0
E-Mail: randerson@ajhIaw.com
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Attorneys for Defendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

LESLIE WEINSTEIN, and LINDA
WEINSTEIN, Husband and Wife,
individually and as Guardians ad litem for
SARAH R. WEINSTEIN, and SARAH R.
WEINSTEIN individually
Plaintiffs,

Case No. CV PI 0400280D
NOTICE OF SERVICE OF
DEFENDANTS' REQUESTED
SUPPLEMENTAL JURY
INSTRUCTIONS

VS.

PRUDENTIAL PROPERTY AND
CASUALTY INSURANCE COMPANY and
PRUDENTIAL GENERAL INSURANCE
COMPANY and LIBERTY MUTUAL
INSURANCE COMPANY and LM
PROPERTY AND CASUALTY
INSURANCE,
Defendants.

ON the 6thday of September 2007, a true and correct copy of Defendants'
Requested Supplemental Jury Instructions was served upon counsel for the
plaintiffs as follows:

NOTICE OF SERVICE OF DEFENDANTS' REQUESTED SUPPLEMENTAL JURY
INSTRUCTIONS - 1

krrn

Robert A. Anderson, ISB #2124
Mark D. Sebastian, ISB #6012
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
2 5 0 South Fifth Street, Suite 7 0 0
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
Facsimile:
(208) 344-55 1 0
E-Mail: randerson@ajhlaw.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

LESLIE WEINSTEIN, and LINDA
WEINSTEIN, Husband and Wife,
individually and as Guardians ad litem for
SARAH R. WEINSTEIN, and SARAH R.
WEINSTEIN individually

Case No. CV PI 0400280D
DEFENDANTS' REQUESTED
SUPPLEMENTAL JURY
INSTRUCTIONS

Plaintiffs,
[Copy with citations]
VS.

PRUDENTIAL PROPERTY AND
CASUALTY INSURANCE COMPANY and
PRUDENTIAL GENERAL INSURANCE
COMPANY and LIBERTY MUTUAL
INSURANCE COMPANY and LM
PROPERTY AND CASUALTY
INSURANCE,
Defendants.

SUPPLEMENTAL JURY INSTRUCTION NO. 1

In insurance cases money only becomes due as provided under the express terms of the
insurance contract.
Greenough v. Farm Bureau Mut. Ins. Co., 142 Idaho 589, 130 P.3d 1127 (2006).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

0

e

SUPPLEMENTAL JURY INSTRUCTION NO. 2

The mere failure to immediately settle what later proves to be a valid claim does not of
itself establish "bad faith." Even if an investigation could have been completed more
expeditiously, there is no bad faith unless the company delayed, intending to achieve delay for
delay's sake.
White v. Unigard Mut. Ins. Co., 112 Idaho 94, 730 P.2d 1014 (1986); Greene v. Truck Ins.
Exchange, 114 Idaho 63, 753 P.2d 274 (Ct. App. 1988); Roper v. State Farm Mut. Auto. Ins. Co.,
131 Idaho 459,958 P.2d 1145 (1998).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

SUPPLEMENTAL JURY INSTRUCTION NO. 3

An insurer is entitled to debate a fairly debatable claim whether the debate concerns a
matter of fact, eligibility or law.
McGilvrey v. Farmers New World Ins. Co., 136 Idaho 39, 28 P.3d 380 (2001); Vaught v.
Dairyland Ins. Co., 131 Idaho 357,956 P.2d 674 (1998).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

SUPPLEMENTAL JURY INSTRUCTION NO. 4
If reasonable minds can differ on the coverage-determining facts or law, then the claim is
fairly debatable.

Bellville v. Farm Bureau Mut. Ins. Co., 702 N.W.2d 468,473 (Iowa 2005).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

SUPPLEMENTAL JURY INSTRUCTION NO. 5
When a claim is fairly debatable, the insurer is entitled to dispute the claim and will not
be deemed liable for failure to pay the claim.

McGilvrey v. Farmers New World Ins. Co., 136 Idaho 39,28 P.3d 380 (200 1).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

SUPPLEMENTAL JURY INSTRUCTION NO. 6

When a claim involves a legal question of first impression, an insurer does not commit
bad faith by litigating the claim even if the insurer does not prevail.

Vaught v. Dairyland Ins. Co., 131 Idaho 357,362,956 P.2d 674,679 (1998).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

SUPPLEMENTAL JURY INSTRUCTION NO. 7
An insurer is bound by law promulgated through decisions of the ldaho Supreme
Court and the ldaho Court of Appeals. However, an insurer is not bound by or required
to take notice of a district court decision in which it is not a party. Thus, an issue may be
a legal question of first impression even if a district court has previously ruled on that
question.

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

SUPPLEMENTAL JURY INSTRUCTION NO. 8
To recover extra-contractual damages for emotional distress, the Plaintiffs must prove
each of the following:
(1)

The conduct must be intentional or reckless;

(2)

The conduct must be extreme and outrageous;

(3)

There must be a causal connection between the wrongful conduct and the

emotional distress;
(4)

The emotional distress must be severe.

Evans v. Twin Falls County, 118 Idaho 210,220,796 P.2d 87,97 (1990).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

e
SUPPLEMENTAL JURY INSTRUCTION NO. 9

A defendant is liable for emotional distress only where the distress inflicted is so severe
that no reasonable person could be expected to endure it.

Davis v. Gage, 106 Idaho 735, 741, 682 P.2d 1282, 1288 (Ct. App. 1984); RESTATEMENT
(SECOND) OF TORTS 9 46, comment j (1965).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

Robert A. Anderson, ISB #2124
Mark D. Sebastian, ISB #6012
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
250 South Fifth Street, Suite 700
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
Facsimile:
(208) 344-5510
E-Mail: randerson@ajhlaw.com

J- DAVID

NAVARRO, Clerk

BYJ eucu
DEPUTY

Attorneys for Defendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

LESLIE WEINSTEIN, and LINDA
WEINSTEIN, Husband and Wife,
individually and as Guardians ad litem for
SARAH R. WEINSTEIN, and SARAH R.
WEINSTEIN individually

Case No. CV PI 0400280D
NOTICE OF SERVICE OF
DEFENDANTS' REQUESTED
SECOND SUPPLEMENTAL JURY
INSTRUCTIONS AND AMENDED
JURY INSTRUCTIONS

Plaintiffs,
VS.

PRUDENTIAL PROPERTY AND
CASUALTY INSURANCE COMPANY and
PRUDENTIAL GENERAL INSURANCE
COMPANY and LIBERTY MUTUAL
INSURANCE COMPANY and LM
PROPERTY AND CASUALTY
INSURANCE,
Defendants.

I

ON the 25th day of September 2007, a true and correct copy of Defendants'
Requested Second Supplemental Jury lnstructions And Amended Jury lnstructions

was served upon counsel for the plaintiffs as follows:

NOTICE OF SERVICE OF DEFENDANTS' REQUESTED SECOND SUPPLEMENTAL
JURY INSTRUCTIONS AND AMENDED JURY INSTRUCTIONS - 1

James Risch
RlSCH GOSS INSINGER GUSTAVEL
407 W. Jefferson Street
Boise, ID 83702

DATED this

254day of September,

[

I U.S. Mail, postage prepaid

O(]
[ I
[

I

I-hnd-Delivered
Overnight Mail
Facsimile

2007.

ANDERSON, JULIAN & HULL LLP

obert A. Anderson, Of the Firm
' c t t o r n e y s for Defendants
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 25% day of September, 2007, 1 served a true and
correct copy of the foregoing NOTICE OF SERVICE OF DEFENDANTS' REQUESTED
SECOND SUPPLEMENTAL JURY INSTRUCTIONS AND AMENDED JURY
INSTRUCTIONS by delivering the same t o each of the following attorneys of
record, by the method indicated below, addressed as follows:

James Risch
RlSCH GOSS INSINGER GUSTAVEL
407 W. Jefferson Street
Boise, ID 83702

[
[
[

I U.S. Mail, postage prepaid
1 b~d-Delivered

I
I

Overnight Mail
Facsimile

7

P. Robert A. Anderson

NOTICE OF SERVICE OF DEFENDANTS' REQUESTED SECOND SUPPLEMENTAL
JURY INSTRUCTIONS AND AMENDED JURY INSTRUCTIONS - 2

RECEIVED

SEP 2 5 2007
~ob&d@4~%@8r@?f.kls~
#2124
Mark D. Sebastian, ISB #6012
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
2 5 0 South Fifth Street, Suite 7 0 0
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
(208) 344-55 1 0
Facsimile:
E-Mail: randerson@ajhlaw.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

LESLIE WEINSTEIN, and LINDA
WEINSTEIN, Husband and Wife,
individually and as Guardians ad litem for
SARAH R. WEINSTEIN, and SARAH R.
WEINSTEIN individually
Plaintiffs,

Case No. CV PI 0400280D
DEFENDANTS' REQUESTED
SECOND SUPPLEMENTAL JURY
INSTRUCTIONS AND AMENDED
JURY INSTRUCTIONS
[Copy with citations]

VS.

PRUDENTIAL PROPERTY AND
CASUALTY I'NSURANCECOMPANY and
PRUDENTIAL GENERAL INSURANCE
COMPANY and LIBERTY MUTUAL
INSURANCE COMPANY and L M .
PROPERTY AND CASUALTY
INSURANCE,
Defendants.

a

e

SUPPLEMENTAL JURY INSTRUCTION NO. 10
To recover punitive damages against the Defendants, Plaintiffs must show that an officer
or director of the Defendant corporations participated in, or ratified, the conduct underlying the
conduct underlying the punitive damage award, if any, having at the time knowledge of all
material facts.

GrlX Inc. v. Curry Bean Co., 138 Idaho 3 15,321 (2003); Manning v. Twin Falls Clinic & Hosp.,
122 Idaho 47,54 (1992).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

SUPPLEMENTAL JURY INSTRUCTION NO. 11

In a corporation, an "officer" is a person charged with important functions of
management such as president, vice president, treasurer, etc.
A "director" is a person appointed or elected according to law,, authorized to manage and

direct the affairs of a corporation or company as part of a board of directors.
An "agent" is not necessarily an "officer" or "director."

BLACK'S LAW DICT. 3 16 and 748 (6th ed. abridged).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

SUPPLEMENTAL JURY INSTRUCTION NO. 12
In deciding what amount, if any, of punitive damages t o award, you may
consider only the specific conduct by defendants that injured Leslie and Linda
Weinstein. You may not punish defendants for conduct or. practices that did not
affect Leslie and Linda Weinstein, even if you believe that such conduct or
practices were wrongful or deserving of punishment. The law provides other means
t o punish wrongdoing unrelated t o Leslie and Linda Weinstein.

Philip Morris USA v. Williams, 127 S. Ct. 1057 (2007); Merrick v. Paul Revere Life Ins. Co., F.3d -, 2007 U.S. App. LEXIS 20959 (Aug. 3 1,2007).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

a

0

SUPPLEMENTAL JURY INSTRUCTION NO. 13

You are to disregard any and all testimony of Plaintiffs' expert, Norma Nielson,
pertaining to the net worth or financial condition of Defendant Liberty Mutual Insurance
Company.
State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

SUPPLEMENTAL JURY INSTRUCTION NO. 14
For conduct occuring prior to July 1, 2003, if you find that defendants' acts which
proximately caused injury to the plaintiffs were an extreme deviation from reasonable standards
of conduct and that these acts were performed by the defendants with malice, oppression, or
wantonness, you may, in addition to any compensatory damages to which you find the plaintiffs
entitled, award to plaintiffs an amount which will punish the defendants and deter the defendants
from engaging in similar conduct in the future.

For conduct occurring on or after July 1,2003, if plaintiffs prove by clear and convincing
evidence that the defendants' acts which proximately caused injury to the plaintiffs were an
extreme deviation from reasonable standards of conduct and that these acts were malicious,
oppressive or outrageous you may, in addition to any compensatory damages to which you find
the plaintiffs entitled, award to plaintiffs an amount which will punish the defendants and deter
the defendants from engaging in similar conduct in the future.

IDJI2d 9.20 (as modified).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

AMENDED INSTRUCTION NO. 31
Punitive damages are not a matter of right, but may be awarded in the jury's sound
discretion, which is to be exercised without passion or prejudice. The law provides no
mathematical formula by which such damages are to be calculated, other than any award of
punitive damages must bear a reasonable relation to the actual harm done, to the cause thereof, to
the conduct of the defendant[s], and to the primary objective of deterrence.

IDJI2d 9.20.5.; State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.408 (2003).

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

AMENDED INSTRUCTION NO. 35

In this case, you will be given a special verdict fonn to use in returning your verdict. This
form consists of a series of questions that you are to answer. I will read the verdict form to you
now.
We, the jury, answer the questions submitted to us in the special verdict as
follows:
QUESTION NO. 1: Was there a breach of contract on the part of the
defendants as to the medical payments provisions of the insurance contract?
YES

NO

If you answered the above question "Yes," then please answer Question No. 2. If
you answered the above question "No," then proceed t o Question No. 8.
QUESTION NO. 2: Was there a breach of the duty of good faith and fair
dealing on the part of the defendants as to the medical payments coverage?
YES

NO

If you answered the above question "Yes," then please answer Question No. 3. If
you answered the above question "No," then proceed t o Question No. 8.
QUESTION NO. 3: Was the defendants' conduct (in breaching the duty o f
good faith and fair dealing as t o the medical payments coverage) intentional and
unreasonable?
YES

NO

If you answered the above question "Yes" to both Question Nos. 2 and 3, then

proceed t o Question No. 4. If you answered "No" as to either Question Nos. 2 or 3,
then proceed t o Question No. 8.
QUESTION NO. 4: Was the defendants' breach of the implied covenant of
good faith and fair dealing as to medical payments coverage a proximate cause of
damage t o Leslie and Linda Weinstein?
YES

NO

If you answered the above question "Yes," then please answer Question No. 5. If
you answered the above question "No," then proceed t o Question No. 8.
QUESTION NO. 5: What is the total amount of damages sustained by Leslie
and Linda Weinstein as a result of the breach of the implied covenant of good faith
and fair dealing as t o the medical payments coverage?
ANSWER: $
You should include in your answer t o Question No. 5 the total amount of all
monetary damages which you find from the evidence was sustained by the
plaintiffs due t o a breach of the implied covenant of good faith and fair dealing.
QUESTION NO. 6: Was the conduct of defendants as to the medical
payments coverage extreme and outrageous so as t o warrant the imposition of
punitive damages?
YES

NO

If you answered the above question "Yes," then please answer Question No. 7. If
you answered the above question "No," then proceed t o Question No. 8.

QUESTION NO. 7: What is the total amount of punitive damages, if any,
which you assess against defendants for conduct relating t o the medical payments
coverage, for harm t o Leslie and Linda Weinstein and no one else?
ANSWER: $

QUESTION NO. 8: Is Sarah Weinstein entitled t o damages for her injuries in
excess of the medical bills and additional $80,000 payment made by Defendants?
YES

NO

If you answered the above question "Yes," then please answer Question No. 9. If
you answered the above question "No," then simply sign the verdict form and
inform the bailiff that you have reached a verdict.
QUESTION NO. 9: What additional amount is Sarah Weinstein entitled to?
ANSWER: $
QUESTION NO. 10: Was there a breach of the duty of good faith and fair
dealing on the part of the defendants as t o the uninsured motorist coverage?
YES

NO

If you answered the above question "Yes," then please answer Question No. 11. If
you answered the above question "No," then simply sign the verdict form and
inform the bailiff that you have reached a verdict.
QUESTION NO. 11: Was the defendants' conduct (in breaching the duty of
good faith and fair dealing as to the uninsured motorist coverage) intentional and

unreasonable?
YES

NO

If you answered the above question "Yes" t o both Question Nos. 1 0 and 1 1, then
proceed t o Question No. 12. If you answered "No" as to either Question Nos. 1 0
and 11, then simply sign the verdict form and inform the bailiff that you have
reached a verdict.
QUESTION NO. 12: Was the defendants' breach of the implied covenant of
good faith and fair dealing as to the uninsured motorist coverage, a proximate
cause of damage t o Linda and Leslie Weinstein?
YES
If you answered the above question "Yes," then please answer Question No. 13. If
you answered the above question "No," then simply sign the verdict form and
inform the bailiff that you have reached a verdict.
QUESTION NO. 13: What is the total amount of damages sustained by Leslie
and Linda Weinstein as a result of the breach of the implied covenant of good faith
and fair as t o the uninsured motorist coverage?
ANSWER: $
You should include in your answer t o Question No. 1 3 the total amount of all
monetary damages which you find from the evidence was sustained by the
plaintiffs due to a breach of the implied covenant of good faith and fair dealing.
QUESTION NO. 14: Have Linda and Leslie Weinstein proven that the conduct

of defendants as to the uninsured motorist coverage, was extreme and outrageous
so as to warrant the imposition of punitive damages?
YES

NO

If you answered the above question "Yes," then please answer Question No. 15. If
you answered the above question "No," then simply sign the verdict form and
inform the bailiff that you have reached a verdict.
QUESTION NO. 15: What is the total amount of punitive damages, if any,
which you assess against defendants for conduct relating to the uninsured motorist
coverage, for harm to Linda and Leslie Weinstein and no one else?
ANSWER: $

IDJ12d 1.43.1 (as modified)

GIVEN
REFUSED
MODIFIED
COVERED
OTHER

Robert A. Anderson, ISB #2124
Mark D. Sebastian, ISB #6012
ANDERSON, JULIAN & HULL LLP
C. W. Moore Plaza
2 5 0 South Fifth Street, Suite 7 0 0
Post Office Box 7426
Boise, Idaho 83707-7426
Telephone: (208) 344-5800
Facsimile: (208) 344-55 1 0
E-Mail: randerson@ajhlaw.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
LESLIE WEINSTEIN, and LINDA
WEINSTEIN, Husband and Wife,
individually and as Guardians ad litem for
SARAH R. WEINSTEIN, and SARAH R.
WEINSTEIN individually

Case No. CV PI 0400280D

DEFENDANTS' REQUESTED THIRD
SUPPLEMENTAL JURY
INSTRUCTIONS AND AMENDED
JURY INSTRUCTIONS

Plaintiffs,

[Copy with citations]

VS.

PRUDENTIAL PROPERTY AND
CASUALTY INSURANCE COMPANY and
PRUDENTIAL GENERAL INSURANCE
COMPANY and LIBERTY MUTUAL
INSURANCE COMPANY and LM
PROPERTY AND CASUALTY
INSURANCE,
Defendants.

I

SUPPLEMENTAL INSTRUCTION NO. 15
There is no claim for breach of the duty of good faith and faith dealing by Sarah
Weinstein as to the timing of the payment under the Uninsured Motorist coverage. The only
claim by Sarah Weinstein is whether the $80,000 plus medical expenses paid under the
Uninsured Motorist Coverage was sufficient to compensate her for her injuries caused by
Brittany Hardan.
The only parties claiming breach of the duty of good faith and fair dealing is by Leslie
and Linda Weinstein for the timing of the payment of individual medical bills, which they assert
should have been paid as presented to the Defendants.

SECOND AMENDED INSTRUCTION NO. 35

In this case, you will be given a special verdict form to use in returning your verdict. This
form consists of a series of questions that you are to answer. I will read the verdict form to you
now.
We, the jury, answer the questions submitted to us in the special verdict as
follows:
QUESTION NO. 1: Was there a breach of contract on the part of the
defendants as to the medical payments provisions of the insurance contract?
YES

NO

If you answered the above question "Yes," then please answer Question No. 2. If
you answered the above question "No," then proceed to Question No. 8.
QUESTION NO. 2: Was there a breach of the duty of good faith and fair
dealing on the part of the defendants as to the medical payments coverage?
YES

NO

If you answered the above question "Yes," then please answer Question No. 3. If
you answered the above question "No," then proceed to Question No. 8.
QUESTION NO. 3: Was the defendants' conduct (in breaching the duty of
good faith and fair dealing as to the medical payments coverage) intentional and
unreasonable?
YES

NO

If you answered the above question "Yes" to both Question Nos. 2 and 3, then
proceed to Question No. 4. If you answered "No" as to either Question Nos. 2 or 3,

then proceed to Question No. 8.
QUESTION NO. 4: Was the defendants' breach of the implied covenant of
good faith and fair dealing as to medical payments coverage a proximate cause of
damage to Leslie and Linda Weinstein?
YES

NO

If you answered the above question "Yes," then please answer Question No. 5. If
you answered the above question "No," then proceed to Question No. 8.
QUESTION NO. 5: What is the total amount of damages sustained by Leslie
and Linda Weinstein as a result of the breach of the implied covenant of good faith
and fair dealing as to the medical payments coverage?
ANSWER: $
You should include in your answer to Question No. 5 the total amount of all
monetary damages which you find from the evidence was sustained by the
plaintiffs due to a breach of the implied covenant of good faith and fair dealing.
QUESTION NO. 6: Was the conduct of defendants as to the medical
payments coverage extreme and outrageous so as to warrant the imposition of
punitive damages?
YES

NO

If you answered the above question "Yes," then please answer Question No. 7. If
you answered the above question "No," then proceed to Question No. 8.
QUESTION NO. 7: What is the total amount of punitive damages, if any,
which you assess against defendants for conduct relating to the medical payments

coverage, for harm to Leslie and Linda Weinstein and no one else?
ANSWER: $

QUESTION NO. 8: Is Sarah Weinstein entitled to damages for her injuries in
excess of the medical bills and additional $80,000 payment made by Defendants?
YES
If you answered the above question "Yes," then please answer Question No. 9. If
you answered the above question "No," then simply sign the verdict form and
inform the bailiff that you have reached a verdict.
QUESTION NO. 9: What additional amount is Sarah Weinstein entitled to?
ANSWER: $
QUESTION NO. 10: Was there a breach of the duty of good faith and fair
dealing on the part of the defendants as to the uninsured motorist coverage?
YES
If you answered the above question "Yes," then please answer Question No. 11. If
you answered the above question "No," then simply sign the verdict form and
inform the bailiff that you have reached a verdict.
QUESTION NO. 11: If you find that Defendants breached the duty of good
faith and fair dealing as to the uninsured motorist coverage, when did the claim for
breach of the duty of good faith and fair dealing as to the uninsured motorist
provision first arise?
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.

QUESTION NO. 12: Was the defendants' conduct (in breaching the duty of
good faith and fair dealing as to the uninsured motorist coverage) intentional and
unreasonable?
YES

NO

If you answered the above question "Yes" to both Question Nos. 10 and 12, then
proceed to Question No. 13. If you answered "No" as to either Question Nos. 10
and 12, then simply sign the verdict form and inform the bailiff that you have
reached a verdict.
QUESTION NO. 13: Was the defendants' breach of the implied covenant of
good faith and fair dealing as to the uninsured motorist coverage, a proximate
cause of damage to Linda and Leslie Weinstein?
YES

NO

If you answered the above question "Yes," then please answer Question No. 14. If
you answered the above question "No," then simply sign the verdict form and
inform the bailiff that you have reached a verdict.
QUESTION NO. 14: What is the total amount of damages sustained by Leslie
and Linda Weinstein as a result of the breach of the implied covenant of good faith
and fair as to the uninsured motorist coverage?
ANSWER: $
You should include in your answer to Question No. 14 the total amount of all
monetary damages which you find from the evidence was sustained by the
plaintiffs due to a breach of the implied covenant of good faith and fair dealing.

QUESTION NO. 15: Have Linda and Leslie Weinstein proven that the conduct

I

of defendants as to the uninsured motorist coverage, was extreme and outrageous
so as to warrant the imposition of punitive damages?
YES

NO

If you answered the above question "Yes," then please answer Question No. 15. If
you answered the above question "No," then simply sign the verdict form and
inform the bailiff that you have reached a verdict.
QUESTION NO. 16: What is the total amount of punitive damages, if any,
which you assess against defendants for conduct relating to the uninsured motorist
coverage, for harm to Linda and Leslie Weinstein and no one else?
ANSWER: $

